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COMMENTS OF LINCOLN NETWORK 

Lincoln Network1 writes to provide its views on the Federal Communications 

Commission’s (“FCC’s” or “Commission’s”) Public Notice (“Notice”) in the above-captioned 

proceedings.2 Lincoln Network is a non-profit organization that seeks to bridge the often siloed 

discussions between policy makers in Washington, D.C. and technologists in Silicon Valley so as 

to advance smart policy that encourages innovation. 

Today, we use broadband via 4G/LTE networks to enhance many innovative 

technologies, such as telemedicine, connected farming, and security platforms to ensure our 

Nation’s security. The Internet of today requires authorities, both federal and state, to exercise 

some regulatory humility. Now with the impending deployment of widespread 5G networks, it is 

critical that the Commission continue to allow market forces and realities guide its decision when 

promulgating rules. It is why Lincoln Network supports the Commission’s Restoring Internet 

                                                 
1 Lincoln Network, https://joinlincoln.org/ (last visited Apr. 7, 2020). 
2 In the Matter of the Wireline Competition Bureau Seeks to Refresh Record in Restoring Intent 

Freedom and Lifeline Proceedings in Light of the D.C. Circuit’s Mozilla Decision, WC Docket Nos. 17-

108, 17-287, 11-42, Public Notice, DA 20-168 (Rel. Feb. 19, 2020). Available at 

 https://docs.fcc.gov/public/attachments/DA-20-168A1.pdf. 

https://joinlincoln.org/
https://docs.fcc.gov/public/attachments/DA-20-168A1.pdf
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Freedom Order (“2018 RIF Order”). Broadly, the 2018 RIF Order: 1) restores broadband 

Internet access services back to an information service; 2) reinstates mobile broadband Internet 

access as a private mobile service classification service (i.e., a Title I service); and 3) reinstates 

its Transparency Rule the FCC adopted in 2010 with certain modifications.3 Moreover, it 

declared that antitrust and consumer protection laws are sufficient vehicles to regulate carriers’ 

network management practices.4   

Although the D.C. Circuit largely upheld the FCC’s 2018 RIF Order in Mozilla v. 

F.C.C.,5 the Court requested that the FCC seek comment on three aspects of its 2018 RIF Order. 

Specifically, its effect on related issues concerning: 1) public safety; 2) pole attachments; and 3) 

the Lifeline program.6 Lincoln Network believes that the 2018 RIF Order is necessary to 

promote the stated policy objectives listed in the Notice and agrees with the Commission that 

consumers are better protected by the Federal Trade Commission (“FTC”) on issues related to 

net neutrality more generally. 

I. The 2018 RIF Order Promotes the Commission’s Objectives for Public Safety, Pole 

Attachments, and its Lifeline Program  

The 2018 RIF Order provides a workable framework that encourages stakeholders, big 

and small, to develop innovative solutions that make our lives better. We are becoming more 

reliant on Internet-based services to perform not only everyday functions (e.g., online banking, 

applying for jobs, or using ridesharing apps), but also for services critical for saving lives (e.g., 

remote patient monitoring or sending real-time information to and from first responders). Thus, 

                                                 
3 In the Matter of Restoring Internet Freedom,  WC Docket Nos. 17-108 , Declaratory Ruling, Order, and 

Report and Order, 33 FCC Rcd 311 (2018),  https://www.fcc.gov/document/fcc-releases-restoring-

internet-freedom-order (2018 RIF Order). 
4 See id.   
5 941 F.3d 1 (D.C. Cir. 2019).  
6 Id. at 59-71.  

https://www.fcc.gov/document/fcc-releases-restoring-internet-freedom-order
https://www.fcc.gov/document/fcc-releases-restoring-internet-freedom-order
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prioritization techniques will be the only efficient way to manage both commercial and non-

commercial Internet traffic in this rapidly-evolving Internet of things (“IoT”) economy. IoT will 

add an estimated 75.44 billion devices worldwide by 2025,7 which is about 53.44 billion devices 

more than in 2019.8  The 2018 RIF Order opens up opportunities for industry stakeholders to 

develop market-based and cost-efficient solutions to manage this increased traffic caused by 

these added devices. Moreover, the 2018 RIF Order’s light-touch regulatory approach is 

necessary to promote: 1) technical innovations in public safety; 2) continued carrier investment 

in pole attachments; and 3) more commercial investment in the FCC’s Lifeline program. 

A. Public Safety 

Priority access for public safety is a non-controversial issue and is essential given public-

safety’s growing reliance on big-data capabilities. Even the FCC’s Title II Order recognized the 

value of prioritizing such services as a form of “reasonable network management.”9  However, 

the Commission’s Title II Order did not provide a clear exemption for public safety, which left 

many open questions as to what broadband services carriers could offer those entities. Now that 

the 2018 RIF Order is in effect, public-safety officials can freely engage with broadband 

providers and third-party apps alike to provide them with life-saving services without fear of 

violating well-intentioned, but potentially overly prescriptive, rules governing priority access.  

 

                                                 
7 Internet of Things (IoT) Connected Devices Installed Based on Worldwide from 2015-2025, Statista 

(Nov. 27, 2016), https://www.statista.com/statistics/471264/iot-number-of-connected-devices-

worldwide/. 
8 Number of Connected Devices Reached 22 Billion, Where is the Revenue? Net Security (May 23, 2019),  

https://www.helpnetsecurity.com/2019/05/23/connected-devices-growth/. 
9 In the Matter of Protecting and Promoting the Open Internet, GN Docket No. 14-28, Report and Order 

on Remand, Declaratory Ruling, and Order, 30 FCC Rcd 5601 at n. 284 (2015) (“Title II Order”) (writing 

“[o]ther forms of traffic prioritization, including practices that serve a public safety purpose, may be 

acceptable under our rules as reasonable network management.”).  

https://www.statista.com/statistics/471264/iot-number-of-connected-devices-worldwide/
https://www.statista.com/statistics/471264/iot-number-of-connected-devices-worldwide/
https://www.helpnetsecurity.com/2019/05/23/connected-devices-growth/
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i. Public-safety users are relying more on big data capabilities and priority 

access networks will be critical in transmitting that data in real time 

In its Notice, the Commission asks whether prioritization arrangements would benefit 

public-safety applications. The Commission need only examine the history leading to Congress 

creating the First Responder Network Authority (“FirstNet”) under the Middle Class Tax Relief 

and Job Creation Act to answer its inquiry. We have already seen what happens when public-

safety officials do not have sufficient resources when out in the field: lives are lost. Nothing 

drives that point home more than the events of September 11, 2001.  

We all remember the series of events of that fateful day, but what we often times forget, 

19 years later, is the communication breakdown that many first responders experienced because 

of an inundated network.10 At that time, first responders did not have a dedicated network, so, 

like all civilians, they relied on the ones that were commercially available to them. The 9/11 

Commission Report indicated that first responders had to resort to using pagers, which were not 

standard issue for all first responders, to transmit basic orders and updates to each other due to 

the high influx of caller traffic on the network.11 This led to many complications for first 

responders to coordinate or respond to calls for help.12 The issues with communications during 

September 11th served as the impetus for Congress to create FirstNet.13 The creation of FirstNet 

demonstrates that prioritization arrangements for purposes of public safety is a policy priority for 

the United States at large. 

Moreover, public safety officials are increasingly relying on IoT services during times of 

crisis to respond to emergencies. For example, a mobile app, called AskRail, draws on big data 

                                                 
10 Communications Breakdown On 9/11, CBSNews.com (May 18, 2004, 8:59 PM), 

https://www.cbsnews.com/news/communication-breakdown-on-9-11/.  
11 9/11 Commission Report, at p.315, https://govinfo.library.unt.edu/911/report/911Report.pdf.  
12 See id. at 293. 
13 FirstNet, History Page, (last visited Apr. 7 2020) https://firstnet.gov/about/history.  

https://www.cbsnews.com/news/communication-breakdown-on-9-11/
https://govinfo.library.unt.edu/911/report/911Report.pdf
https://firstnet.gov/about/history
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to assist firefighters and other first responders to stay safe, save lives, and protect communities in 

the event of railroad accidents.14 The app utilizes GPS capabilities to search the contents of every 

rail car involved in a derailment for potentially hazardous, explosive, or flammable materials, as 

well as access to updated maps that have the locations of community assets such as hospitals, 

schools, and rivers within a half-mile of the accident. This app serves as a useful tool for public 

safety officers, but requires an incredible amount of data to be transmitted over the network.  

Giving public-safety authorities their own priority access network can make more use of 

apps like these because they do not have to be concerned about other users inundating their 

network for commercial services. Thus, the Commission’s action to reclassify mobile broadband 

as a Tile I service allows first responders to better articulate their needs to carriers, app 

developers, and others that provide innovative platforms, which, in turn, allows carriers, app 

developers, and platform companies to meet first responders’ needs. 

B. Pole Attachments 

Categorical bans on prioritization techniques for broadband can not only disrupt market 

forces when these networks are deployed, but it can also force network providers to reconsider 

expending billions of dollars to build out its networks for 5G (pole attachments being integral to 

a broadband build-out strategy). Thus, classifying broadband as an information service and, by 

extension, eliminating its network management rules in the Title II Order bring us one step closer 

to the promise of 5G being realized. 

 

 

                                                 
14 Bob Vlolino, Mobile App Helps First Responders Quickly and Safely Assess Rail Accidents, ZDNet 

(Mar. 1, 2018, 10:03 P.M.), https://www.zdnet.com/article/mobile-app-helps-first-responders-quickly-

and-safely-assess-rail-accidents/.  

https://www.zdnet.com/article/mobile-app-helps-first-responders-quickly-and-safely-assess-rail-accidents/
https://www.zdnet.com/article/mobile-app-helps-first-responders-quickly-and-safely-assess-rail-accidents/
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i. The Commission’s 2018 RIF Order encourages carriers to invest in more 

pole attachments  

Industry groups have conducted empirical studies that demonstrate the effects public-

utility style regulations for broadband services have on broadband investment.15  Before the Title 

II Order, industry capital investment grew each year and peaked in 2014 at $78 billion.16 The 

USTelecom Study reported that when the Commission’s Title II Order went into effect, annual 

industry capital expenditure (“capex”) on broadband investment fell by half a billion dollars.17 

Capex fell again in 2016 by $2.7 billion. However, when the Commission indicated that it was 

repealing its Title II classification of broadband, spending declines reversed and capex growth 

returned.18 Moreover, investment in broadband infrastructure grew by $2.1 billion in 2017 and 

grew again in 2018 by $3.1 billion. The USTelecom Study stated, “…the decline in the series in 

2015 and 2016, followed by a return to growth in 2017 and 2018 after the FCC had indicated its 

intention to repeal the Title II classification, suggests that expectations regarding common carrier 

regulation were likely a factor.”19 This is especially true when one considers that such FCC 

regulations under Title II would inadvertently prohibit agreements, such as priority access 

arrangements, that make the networks and the services running over them functional. 

Carries are projected to receive an estimated $6.8 billion in revenue generated from its 

5G infrastructure.20 It stands to reason that by the Commission imposing Title II-style regulations 

on these networks (e.g., a ban on prioritization arrangements), it could significantly cut into that  

                                                 
15 E.g., Patrick Brogan, U.S. Broadband Investment Continued Upswing in 2018, USTelecom Research 

Brief (rel. Jul. 31, 2019), https://www.ustelecom.org/wp-content/uploads/2019/07/USTelecom-Research-

Brief-Capex-2018-7-31-19.pdf (“USTelecom Study”). 
16 See id. 
17 See id. 
18 See id.  
19 See id. 
20 Nadia Benslimane, 5G Infrastructure Revenue Forecast for 2020, Gartner (Aug. 25, 2019), 

https://www.medianova.com/en-blog/2019/08/25/5g-infrastructure-revenue-forecast-for-2020. 

https://www.ustelecom.org/wp-content/uploads/2019/07/USTelecom-Research-Brief-Capex-2018-7-31-19.pdf
https://www.ustelecom.org/wp-content/uploads/2019/07/USTelecom-Research-Brief-Capex-2018-7-31-19.pdf
https://www.medianova.com/en-blog/2019/08/25/5g-infrastructure-revenue-forecast-for-2020
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revenue by increasing carriers’ overhead to comply with the regulation and potentially foreclose 

their ability to enter into these priority arrangements with third-parties. This is especially true if 

the Commission decides that practices, such as priority access for agriculture or autonomous 

vehicles, are not specialized services or reasonable network management operations under its 

rules. The 2018 RIF Order provides industry leaders with more regulatory flexibility to enter into 

procompetitive, innovative arrangements. Thus, the 2018 RIF Order is not only consistent with 

its other polices related to pole attachments, it encourages them. 

ii. The Commission’s reclassification of a broadband service as an 

information service has little bearing on its authority under Section 224 or 

its ancillary jurisdiction under Section 706 of the Telecommunications Act 

Commission’s Authority for Pole Attachments Under Section 224 of the Communications Act 

In connection with Section 224, the D.C. Circuit expressly stated that the Commission 

reverting broadband services back to an information service will not affect its authority for 

carriers that provide both broadband services and telecommunications service.21 The D.C. Circuit 

said: 

“[t]he best explanation the Commission provided was its reference to the 2007 

Wireless Broadband Order. “As to section 224,” the Commission said, the 

Wireless Broadband Order directs that “where the same infrastructure would 

provide ‘both telecommunications and wireless broadband Internet access 

service,’ the provisions of section 224 governing pole attachments would continue 

to apply to such infrastructure used to provide both types of service.””22  

 

It appears that the D.C. Circuit would support the Commission’s rationale that, so long as the 

carrier provides both telecommunications services and broadband services, it would enjoy the 

full statutory force of Section 224 to promote pole attachments irrespective of how it classifies 

broadband; this includes provisions related to reverse preemption. This rationale will serve as 

                                                 
21 Mozilla at p. 66-67. 
22 See id.  
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helpful for the Commission for most 5G pole attachments, as almost all carriers building out 

those networks, in all likelihood, will provide both telecommunications and broadband services. 

Commission’s Ancillary Authority For Pole Attachments Under Section 706(b) of the 

Telecommunications Act 

 

The D.C. Circuit sanctioned the Commission to use its ancillary jurisdiction under 

Section 706(b).23 The Commission may use its ancillary jurisdiction where “[it] has subject 

matter jurisdiction over the communications at issue and the assertion of jurisdiction is 

reasonably required to perform an express statutory obligation.”24 Section 706(b) states that the 

agency “shall take immediate action” if its goal to encourage the deployment of advanced 

telecommunications capabilities is not being met “in a timely fashion.”25  This, in conjunction 

with the Commission’s authority to regulate “rates, terms, conditions” of pole attachments under 

Section 224, would make it reasonable for the Commission to assert its authority regardless of 

broadband’s categorical status under Title I.  

As for its authority over state actions related to pole attachments, if the Commission 

determines that state and local governments are delaying carriers’ applications to permit pole 

attachments (outside of the public right-of-way) by imposing a lack of data caps or barring 

priority access arrangements, then the Commission can reasonable interpret that those state and 

                                                 
23 See id. at 46 (writing “the Commission notes that Section 706 lacks details “identify[ing] the providers 

or entities whose conduct could be regulated,” whereas other provisions of the Act that unambiguously 

grant regulatory authority do specify such details. [] We find the Commission's rationales in favor of its 

reading of Section 706 to be reasonable.”). 
24 See Southwestern Cable, Inc. v. FCC, 392 U.S. 157, 178 (1968) (“It is enough to emphasize that the 

authority which we recognize today under [Section] 152(a) is restricted that reasonably ancillary to the 

effective performance of the Commission’s various responsibilities . . . . The Commission may . . . issue 

‘such rules and regulations and prescribe such restriction and conditions, not inconsistent with law’ as 

‘public convenience, interest, or necessity requires.’”); see also In The Matter of Implementation of 

Section 255 and 251(A)(2) of the Communications Act of 1935, as enacted by the Telecommunications 

Act of 1996, WT Docket No. 96-198, Report and Order and Further Notice of Proposed Rulemaking, 16 

FCC Rcd. 6417, 6454, at para. 95 (1999). 
25 47 U.S.C. § 1302(b). 
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local agencies are unlawfully obstructing an intended goal of the Commission to promote 

advanced telecommunication capabilities. Under the Commission’s 2018 RIF Order, the 

Commission interpreted its authority under Section 706(b) as “exhorting the Commission to 

exercise market-based or deregulatory authority granted under other statutory provisions, 

particularly the Communications Act” not as “an independent grant of regulatory authority to 

give those provisions meaning.”26 Thus, under the Commission’s current iteration of the 2018 

RIF Order, it could issue a declaratory ruling to clarify that it has ancillary authority under 

Section 706 of the Telecommunications Act over pole attachments for advance 

telecommunications (identifying standalone broadband as such a service). Section 706(b) could 

apply here because, as the Commission stated in its Title II Order, pole attachments are “crucial 

to the efficient deployment of communications networks including, and perhaps especially, new 

entrants.”27 Therefore, any action unreasonably stalling or inhibiting this type of deployment 

would trigger the Commission’s ancillary authority to “take immediate action to accelerate 

deployment of such capability by removing barriers to infrastructure investment and by 

promoting competition in the telecommunications market.”28  

Thus, the Commission’s reclassification of broadband under the 2018 RIF Order is 

consistent with and advances its other policies regarding promoting pole attachments.29 

                                                 
26 2018 RIF Order, at para. 270. 
27 Title II Order ¶ 56. 
28 47 U.S.C. § 1302(b). 
29 Relatedly, the D.C. Circuit opened up the door for the Commission to use its authority under Section 

706(a) of the Telecommunications Act to provide standalone broadband. The Court held that “the 

language of Section 706(a) could “certainly be read as simply setting forth a statement of congressional 

policy” and “just as easily be read to vest the Commission with actual authority.”  Mozilla, at 46 (citing to 

Verizon v. F.C.C.,  740 F.3d 623, 637 (D.C. Cir. 2014).  Section 706(a) states that the Commission “shall 

encourage the deployment on a reasonable and timely basis of advanced telecommunications capability to 

all Americans...by utilizing… price cap regulation, regulatory forbearance, measures that promote 

competition in the local telecommunications market, or other regulating methods that remove barriers to 

infrastructure investment.” 47 U.S.C. § 1302(a).  

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032535661&pubNum=0000506&originatingDoc=Ib7c7ed30e46a11e987aed0112aae066d&refType=RP&fi=co_pp_sp_506_635&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_635
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C. Lifeline 

Now that the 2018 RIF Order has appropriately reclassified broadband services back to 

an information service, and has vacated its Internet Conduct Rule (“ICR”),30 carriers are free to 

engage with tech giants and small-business app developers to make zero-rating data 

arrangements. Moreover, the Mozilla decision does little to affect the Commission’s authority to 

subsidize broadband services via Lifeline. 

i. The Commission classifying broadband as an information service opens 

up Lifeline providers to enter procompetitive arrangements, like zero 

rating data plans 

The Commission’s reclassification of broadband services under the 2018 RIF Order now 

opens up the opportunity for carriers that qualify as a Lifeline services provider to enter into 

procompetitive arrangements without threat of potential FCC enforcement actions for violating 

the ICR. Under the Title II Order, the FCC maintained a mercurial position on zero-rating data 

plans, which added much uncertainty on whether stakeholders could engage in such 

arrangements without violating its ICR.31 The 2018 RIF Order now permits the market to decide 

whether these plans benefit consumers or not, which could be particularly helpful, as explained 

below, for low-income users using Lifeline-subsidized services. 

Zero-rating data plans allow carriers to enter into arrangements with edge-providers (e.g., 

Google, Facebook, etc.) to subsidize various IP-based applications to their customers without 

                                                 
30 The Commission’s ICR requires “[a]ny person engaged in the provision of broadband Internet access 

service, insofar as such person is so engaged, shall not unreasonably interfere with or unreasonably 

disadvantage (i) end users’ ability to select, access, and use broadband Internet access service or the 

lawful Internet content, applications, services, or devices of their choice, or (ii) edge providers’ ability to 

make lawful content, applications, services, or devices available to end users. Reasonable network 

management shall not be considered a violation of this rule.” Title II Order, paras. 133-45. 
31 Compare Title II Order, para. 339-40 (praising zero-rating data plans as procompetitive arrangements); 

with Tom Wheeler, Chairman, FCC, Letters to Congress (2017) 

http://transition.fcc.gov/Daily_Releases/Daily_Business/2017/db0111/DOC-342982A1.pdf. (questioning 

whether zero-rating plans would violate its ICR under the Title II Order).  
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affecting the customer’s data cap. Meaning that a carrier can come to an arrangement with a 

company, such as Indeed or Monster.com, to include that company in its offering to its customer 

when providing Lifeline, in effect, free of charge. Given that over ninety percent (90%) of 

Lifeline recipients use the subsidy for mobile services,32 such an arrangement would go a long 

way in stretching every dollar from the Universal Service Fund (“USF”) for Lifeline recipients 

without them having to worry that they will exceed their $9.25 per month allotment for using 

apps that could be beneficial in applying for jobs or accessing health-related services (assuming 

carriers have made such arrangements). The 2018 RIF Order now permits carriers to provide 

these market-based solutions for Lifeline-eligible subscribers. 

ii. The D.C. Circuit’s decision in Mozilla does little to affect the 

Commission’s statutory authority under Section 254 of the 

Communications Act and Section 706 of the Telecommunications Act of 

1996 to use its Lifeline program to subsidize broadband services 

The D.C. Circuit in Mozilla questioned, although did not condemn, the FCC’s wisdom in 

using Section 254(e) of the Communications Act for its Lifeline program. However, if the D.C. 

Circuit held that Section 254(e) was an inappropriate authority due to its reclassification of 

broadband under the 2018 RIF Order, then it would be inconsistent with other circuit courts’ 

rulings on the issue. For example, in In re 11-161, the Tenth Circuit rejected the petitioners’ 

assertion that the concluding phrase of the second sentence of § 254(e) (reading “for which the 

support is intended”) was a limit on the Commission's authority to use USF for 

telecommunications services only.33 The Tenth Circuit in that case held that Section 254(e) 

imposed no such limit on the Commission.34 

                                                 
32 Comments of the Nat’l Lifeline Ass’n, WC Docket No. 17-287 et al, 9 (filed Feb. 21, 2018). 
33 In re 11-161, 753 F.3d 1015, 1047 (10th Cir. 2014) 
34 In re 11-161, 753 F.3d at 1054 (Stating “section 254 does not limit the use of USF funds to 

“telecommunications services.” Thus, to the extent the FCC relies on section 706(b) as support for its 

broadband requirement, section 706(b) is not contrary to section 254.”). 
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Lincoln Network agrees with the Tenth Circuit as there is nothing in the statutory 

language indicating as such. Section 254(e) only limits the Commission’s authority to an eligible 

telecommunications “carrier,” not the service they may provide. In fact, Section 254(e) of the 

Communications Act makes no mention of a particular service at all; it only states that the 

Commission “shall use that support only for the provision, maintenance, and upgrading of 

facilities and services for which the support is intended [emphasis added].”35 Given this and that 

the D.C. Circuit in Mozilla agrees that telecommunications carriers can provide information 

services, the statute leaves enough ambiguity for the Commission to reasonably intend its USF 

support to go towards standalone broadband services irrespective of its classification as an 

information service.36 

Moreover, the Commission could also rely on Section 706 of the Telecommunications 

Act of 1996 to subsidize such services without contradicting its authority under Section 254(e) 

via its ancillary jurisdiction.. The FCC could reasonably use its ancillary jurisdiction under  

Section 706 of the Telecommunications Act to advance the deployment of “advanced 

telecommunications.” However, using ancillary jurisdiction under Section 706 for purposes of 

supplying standalone broadband via USF requires the Commission to find additional statutory 

grounds within the Communications Act to be an effective strategy. Thus, using Section 706(b) 

and its statutory authority under Section 254(e), the Commission can provide USF funding to 

subsidize standalone broadband services for its Lifeline program and survive judicial scrutiny. 

With the decisions in the Tenth Circuit and the D.C. Circuit in Mozilla, it would appear 

that the Commission’s ability to subsidize standalone broadband or telephony services via its 

                                                 
35 47 U.S.C. § 254(e).  
36 Relatedly, the Commission could use this same rationale to encourage more pole attachments for 

wireless carriers receiving monies from the Connect American Fund. 
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statutory authority under either Section 254(e) of the Communications Act or under Section 706 

of the Telecommunications Act remains intact.  

II. The FTC Better Protects Consumers from Traditional Net Neutrality Harms by 

Internet Stakeholders 

The issue of net neutrality is only appropriately analyzed through the lenses of 

competition and consumer protection. Although the D.C. Circuit upheld (albeit with reticence) 

the Commission’s appeal to the competition and antitrust authorities to regulate issues 

concerning unreasonable network management practices,37 Lincoln Network feels it is still 

important to refresh the Commission’s record on the FTC’s authority to enforce against such 

behaviors and why it is appropriate for the Commission to defer to the FTC in that regard. 

Despite the FTC’s broad statutory authority and effective enforcement tools38 to regulate issues 

concerning unreasonable network management practices by ISPs, the agency has drawn skeptics 

as to its ability to enforce against carriers in this way. However, it is the one agency best situated 

to regulate such market behaviors as Section 5 of the Federal Trade Commission Act of 1914 

(“FTC Act”)39 prohibits both (1) unfair or deceptive acts or practices, and (2) unfair methods of 

competition.40 Moreover, allowing the FTC to regulate the issue ensures that both edge providers 

and ISPs are governed by the same rules to promote actual net neutrality on all aspects of the 

network. 

                                                 
37 See Mozilla, at 68. 
38 The FTC can initiate an enforcement action if it has "reason to believe" that the law is being or has been 

violated and may “prosecute any inquiry necessary to its duties in any part of the United States.” A Brief 

Overview of the Federal Trade Commission’s Investigate and Law Enforcement Authority, Fed. Trade 

Comm’n (July 2008) https://www.ftc.gov/about-ftc/what-we-do/enforcement-authority.  
39 15 U.S.C. § 45. 
40 E.g., Title II Order at Para. 382 (2015) (writing “[the Commission is] not, however, regulating the 

Internet, per se, or any Internet applications or content. Rather, our reclassification of broadband Internet 

access service involves only the transmission component of Internet access service.” (Emphasis Added)); 

see also In the Matter of Consumer Watchdog Petition for Rulemaking to Require Edge Providers to 

Honor ‘Do Not Track’ Requests, DA-15-1266, RM11757, Order, at Para 1 (2015) (writing “[t]he 

Commission has been unequivocal in declaring that it has no intent to regulate edge providers.”). 

https://www.ftc.gov/about-ftc/what-we-do/enforcement-authority
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a. Section 5: Unfair Or Deceptive Acts Or Practices  

Unfair or deceptive acts or practices claims are especially well-suited to regulate net 

neutrality issues because the FTC can bring these claims even when no competitive harm can be 

shown.41 An act or practice is unfair where it (1) causes or is likely to cause substantial injury to 

consumers, (2) cannot be reasonably avoided by consumers, and (3) is not outweighed by 

benefits to consumers or to competition.42 Substantial injury operates as a continuum: it can be 

small harm to a large group of consumers or great harm to a small number of consumers; it can 

be economic harm or a threat to health or safety.43 Pursuant to the U.S. Supreme Court decision 

in Spokeo, Inc. v. Robbins, the likelihood of injury must be related to an injury-in-fact (imminent 

or actual).44 A substantial injury that is not outweighed by countervailing benefits is one where 

the costs of requiring a remedy (like disclosure in advertising) is greater than consumer benefits 

(like convenience).45 Lastly, the reasonable avoidance prong is not simply a practice that the 

FTC thinks consumers should avoid but rather “some sort of seller behavior that unreasonably 

creates or takes advantage of an obstacle to the free exercise of consumer decision-making."46  

In determining whether an act or practice is unfair, public policy, as established by 

statute, regulation, or judicial decisions may be considered with all other evidence. Essentially, 

the FTC can use public policy considerations as evidence of “unfairness” but public policy 

                                                 
41 Net Neutrality Without the FCC?: Why the FTC Can Regulate Broadband Effectively, Federalist 

Society, Volume 18 https://fedsoc.org/commentary/publications/net-neutrality-without-the-fcc-why-the-

ftc-can-regulate-broadband-effectively.  
42 15 U.S.C. § 45(n). 
43 J. Howard Beales, The FTC’s Use of Unfairness Authority: Its Rise, Fall, and Resurrection, Fed. Trade 

Comm’n (May 30, 2003) https://www.ftc.gov/public-statements/2003/05/ftcs-use-unfairness-authority-

its-rise-fall-and-resurrection.  
44 William R. Denny, Cybersecurity as an Unfair Practice: FTC Enforcement under Section 5 of the FTC 

Act, American Bar Ass’n 

https://www.americanbar.org/publications/blt/2016/06/cyber_center_denny.html.  

https://www.americanbar.org/publications/blt/2016/06/cyber_center_denny.html 
45 Beales, supra  note 43. 
46 Id. 

https://fedsoc.org/commentary/publications/net-neutrality-without-the-fcc-why-the-ftc-can-regulate-broadband-effectively
https://fedsoc.org/commentary/publications/net-neutrality-without-the-fcc-why-the-ftc-can-regulate-broadband-effectively
https://www.ftc.gov/public-statements/2003/05/ftcs-use-unfairness-authority-its-rise-fall-and-resurrection
https://www.ftc.gov/public-statements/2003/05/ftcs-use-unfairness-authority-its-rise-fall-and-resurrection
https://www.americanbar.org/publications/blt/2016/06/cyber_center_denny.html
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cannot be the only justification.47 It was not until 2002 that the FTC began to bring actions 

against Internet practices under the unfairness prong.  Previously it had relied on the deception 

prong.48 However, all of the cases brought after 2002 resulted in negotiated consent agreements, 

leaving the breadth of the FTC’s authority under “unfair acts or practices” undefined.49 

Therefore, the only guidance thus far on the matter is a 2015 Third Circuit holding in a FTC 

cybersecurity case stating that Section 5 was not impermissibly vague and that the FTC can bring 

actions under the “unfairness” prong.50  

A deceptive practice occurs when a (1) material (2) representation or omission misleads 

or is likely to mislead a consumer and (3) the consumer’s interpretation is reasonable.51 While a 

deception claim does not have as many elements as an unfairness claim and is thus seemingly 

easier to prove, it does require consumer reliance which might lessen the scope of net neutrality 

violations that could be challenged. For example, in a mousetrapping case where once a 

consumer opened a website link their Internet browser was overcome, the FTC could only bring 

an unfairness claim, because while consumers were injured without a contract, they had no 

reliance under a contract.52 Pivoting to net neutrality, deception suits will be an effective tool for 

the FTC when companies fail to follow their own stated policies.53 

                                                 
47 Jennifer Woods, Federal Trade Commission’s Privacy and Data Security Enforcement Under Section 

5, American Bar Ass’n 

https://www.americanbar.org/groups/young_lawyers/publications/the_101_201_practice_series/federal_tr

ade_commissions_privacy.html.  
48 Denny, supra note 44.   
49 Id.   
50 FTC v. Wyndham Worldwide Corp., 799 F.3d 236 (3rd Cir. 2015).  
51 Federal Trade Commission Act Section 5: Unfair or Deceptive Acts or Practices, Consumer 

Compliance Handbook, https://www.federalreserve.gov/boarddocs/supmanual/cch/ftca.pdf.  
52 FTC v. Zuccarini, 2002 WL 1378421 (E.D. Pa. 2002).  
53 FTC v. AT&T Mobility LLC, 883 F.3d 848 (9th Cir. 2018). 

https://www.americanbar.org/groups/young_lawyers/publications/the_101_201_practice_series/federal_trade_commissions_privacy.html
https://www.americanbar.org/groups/young_lawyers/publications/the_101_201_practice_series/federal_trade_commissions_privacy.html
https://www.federalreserve.gov/boarddocs/supmanual/cch/ftca.pdf
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What this demonstrates is that the FTC clearly has the requisite expertise to protect 

consumers from harmful practices like throttling. Some critics might say that this leaves open an 

enormous loophole, because it would appear that the FTC’s authority only applies if and only if a 

company makes a public-facing promise to the consumer via its policy statement or advertising. 

According to this criticism, if the ISP makes no public-facing promise, then the FTC cannot 

enforce.  However, this is an incomplete analysis because, although an aspect of the FTC’s 

consumer protection is exhausted, it can still regulate such practices with its authority to regulate 

against unfair methods of competition.   

b. Section 5: Unfair Methods of Competition  

Section 5 of the FTC Act, as well as the Sherman and Clayton Acts, prohibit unfair 

methods of competition. Congress intentionally did not define specific acts or practices that 

would constitute unfair methods of competition.54 Rather, it left the authority with the FTC who 

may determine the question on a case-by-case basis.55 The FTC uses the following principles in 

making an unfair method of competition determination: (1) the public policy underlying antitrust 

laws and consumer welfare; (2) whether the act or practice causes or is likely to cause harm to 

competition or the competitive process; and (3) if the Clayton Act or Sherman Act specifically 

addresses the competitive harm.56 The underlying public policy considerations applied by the 

FTC enable it to bring unfair methods of competition claims without proof that amount to actual 

violations of the Sherman Act and the Clayton Act.57 The determination of whether an act or 

                                                 
54 Statement of Enforcement Principles Regarding “Unfair Methods of Competition” Under Section 5 of 

the FTC Act, Fed. Trade Comm’n, 

https://www.ftc.gov/system/files/documents/public_statements/735201/150813section5enforcement.pdf. 
55 See id.  
56 Id. 
57 F.T.C. v. Brown Shoe Co., 384 U.S. 316, 321 (1966). The Supreme Court, relying on legal precedent 

and presumed legislative intent, reaffirmed that the FTC can declare practices unfair even though such 

https://www.ftc.gov/system/files/documents/public_statements/735201/150813section5enforcement.pdf
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practice is likely to cause harm resembles the analysis done in connection with unfair acts or 

practices and considers any compelling consumer or competitor efficiencies.58 The Clayton Act 

addresses mergers and interlocking directorates (where the same person is making business 

decisions for competing companies).59 As amended by the Robinson-Patman Act of 1936, the 

Clayton Act also bans certain discriminatory prices, services, and allowances in dealings 

between merchants.60 The Sherman Act outlaws "every contract, combination, or conspiracy in 

restraint of trade," and any "monopolization, attempted monopolization, or conspiracy or 

combination to monopolize."61 The Supreme Court has said that all violations of the Sherman 

Act also violate the FTC Act.62 While the FTC can’t technically enforce the Sherman Act, it can 

bring cases under the FTC Act against the same kinds of activities that violate the Sherman Act.  

Pursuant to the guidance issued by the FTC (that it will use Section 5 when the Sherman 

and Clayton Acts are not applicable), it will likely use the Sherman Act and possibly the Clayton 

Act, rather than Section 5 of the FTC Act, to challenge net neutrality practices because both Acts 

have provisions that are directly applicable. Section 1 of the Sherman Act prohibits agreements 

that restrain trade (e.g., price-fixing, refusal to deal, bid-rigging) and “could be used to analyze 

contractual relationships that may block access to the Internet by content or applications 

providers or discriminate in favor of a supplier with whom the broadband provider has an 

affiliated or contractual relationship under exclusive dealing theories.”63 Moreover, Section 2 of 

                                                 
practices may not actually violate policies within the Sherman and Clayton Act – suggesting that Section 

5 has broader reach than antitrust laws. 
58 Enforcement Principles Regarding “Unfair Methods of Competition,” supra note 54. 
59 The Antitrust Laws, Fed. Trade Comm’n, https://www.ftc.gov/tips-advice/competition-guidance/guide-

antitrust-laws/antitrust-laws.  
60 Id. 
61 Id. 
62 Dep’t of Just. Manual Comment. 7-1.100D. 
63 Federalist Society, supra note 41. 

https://www.ftc.gov/tips-advice/competition-guidance/guide-antitrust-laws/antitrust-laws
https://www.ftc.gov/tips-advice/competition-guidance/guide-antitrust-laws/antitrust-laws
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the Sherman Act forbids monopolizing or attempting to monopolize and could be used to address 

“[u]nilateral conduct on the part of broadband providers – for example, foreclosing rival content 

in an exclusionary or predatory manner.”64 The FTC could also possibly use Section 7 of the 

Clayton Act, which prohibits anti-competitive mergers and acquisitions, to enforce harmful 

“vertical integrations or applications markets by broadband providers.”65  

Hence, the FTC has the necessary tools to ensure the tenets of net neutrality protections. 

CONCLUSION 

Lincoln Network appreciates the opportunity to comment on this important proceeding 

and thanks the Commission in advance for considering its views as articulated above.  
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